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1. (SBU) SUMMARY. DURING THE SECOND AND FINAL WEEK OF THE 
WG SESSION ON A PROPOSED LEGALLY BINDING INSTRUMENT ON FORCED 
DISAPPEARANCES, DISCUSSION CONTINUED ON THE CORE SUBSTANTIVE 
ELEMENTS OF THE PROPOSED INSTRUMENT (E.G., DEFINITION OF 
"FORCED DISAPPEARANCE" AND ITS CRIMINALIZATION; PROTECTION 
AGAINST IMPUNITY; DOMESTIC PROSECUTION AND INTERNATIONAL 
COOPERATION; PREVENTION; VICTIMS; AND CHILDREN OF DISAPPEARED 
PERSONS) . THROUGHOUT, THE DIALOGUE REMAINED ANALYTICAL, 
FOCUSED, APOLITICAL, AND HIGHLY CONSTRUCTIVE, INCLUDING 
CONTRIBUTIONS FROM THE NGOS. HOWEVER, IT IS CLEAR THAT WHEN 
A DRAFT WORKING TEXT IS PRESENTED AT THE NEXT TWO-WEEK 
SESSION, THERE WILL BE MAJOR DIVIDES BETWEEN ACTIVIST GRULAC 
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COUNTRIES AND 

THAT IS PRECISE, EASILY TRANSPOSED INTO NATIONAL LAW, AND 
ACCEPTABLE TO A WIDE GROUP OF STATES. MODERATE STATES 
INCLUDE CANADA, JAPAN, SWITZERLAND, THE UK (AND POTENTIALLY 
THE US) . A THIRD GROUP OF MORE OPENLY RELUCTANT STATES 
INCLUDES INDIA, SAUDI ARABIA, RUSSIA, AND PAKISTAN, SOME OF 
WHICH BELIEVE THERE IS NO CURRENT, DEMONSTRATED NEED FOR AN 
INSTRUMENT. WHETHER THIS THIRD GROUP WILL REMAIN RIGIDLY 
OPPOSED TO AN INSTRUMENT OR SOFTEN THEIR POSITION OVER TIME 
REMAINS TO BE SEEN. 



2. (SBU) SUMMARY CONTINUED. ON THE FINAL DAY, JANUARY 17, 
THE WORKING GROUP REVIEWED AND APPROVED IN PRINCIPLE THE 
CHAIR'S (FRENCH PERMREP BERNARD KESSEDJIAN) DRAFT REPORT 
WHICH REFLECTED THE TWO WEEKS OF DELIBERATIONS. THE WG 
SESSION ENDED WITH A CHORUS OF PRAISE FOR THE CHAIR'S 
BALANCED AND SUBSTANTIVE CONDUCT OF THE PROCEEDINGS. THE 
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CHAIR RE ITERATED HIS INTENTION TO SEEK A ONE-WEEK INFORMAL 
SESSION IN GENEVA IN SEPTEMBER 2003 BEFORE THE SECOND FORMAL 
SESSION IN JANUARY 2004. AT THE LATTER MEETING, A PROPOSED 
WORKING DOCUMENT IS EXPECTED TO BE PRESENTED AND DISCUSSED. 
WE PREDICT THAT, AT THAT TIME, DIVERGENCES IN THE VIEWS OF 
DELEGATIONS WILL BECOME MORE SHARPLY CLARIFIED AND DEBATED. 
END SUMMARY. 



3. (SBU) FROM JANUARY 6-17, THE WG'S DELIBERATIONS WERE 
EXPLORATORY IN NATURE AND FOCUSED ON SEVERAL GROUPINGS OF 
ISSUES, SPECIFICALLY: 

DEFINITION/CRIMINALIZATION/ JURISDICTION /PENALTIES , AND 
"PROTECTIONS AGAINST IMPUNITY," THAT IS, STATUTE OF 
LIMITATIONS, IMMUNITIES, MILITARY COURTS AND SPECIAL 
TRIBUNALS, A DEFENSE OF "SUPERIOR ORDERS," APPLICATIONS FOR 
ASYLUM, AMNESTY AND PARDON, OTHER CAUSES OF EXONERATION, 
ALLEVIATION OF CRIMINAL LIABILITY, AND MITIGATION. MAJOR 
SUBSIDIARY ISSUES RAISED INCLUDED (1) THE NEED FOR PRECISION 
IN THE DEFINITION; (2) WHETHER THE TREATY WILL REQUIRE STATES 
PARTIES TO ENACT A SPECIFIC, STAND-ALONE OFFENSE OF "FORCED 
DISAPPEARANCE" OR WHETHER IT WILL SIMPLY PROHIBIT "ACTS" OF 
FORCED DISAPPEARANCE (THE US DELEGATION SUPPORTED THE LATTER 
VIEW) ; (3) WHETHER A STATUTE OF LIMITATIONS FOR FORCED 
DISAPPEARANCES SHOULD BE THE LONGEST PERIOD ALLOWED UNDER 
DOMESTIC LAWS OR, AS PROPOSED BY THE US DELEGATION, A PERIOD 
OF TIME COMMENSURATE WITH THE GRAVITY OF THE OFFENSE; AND (4) 
PROHIBITION OF ALL SPECIAL TRIBUNALS AND MILITARY COURTS, 
WHICH WAS OPPOSED BY THE US DELEGATION. AMNESTIES, ASYLUM 
AND REFUGE, NON-REFOULEMENT , IMMUNITIES AND MITIGATION 
PROVOKED MUCH DISCUSSION BUT SURPRISINGLY LITTLE DISSENSION 
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BECOME CONTROVERSIAL AT A FUTURE STAGE. 

4. (SBU) THE NEXT TRANCHE OF TOPICS DISCUSSED WERE 
JURISDICTION, EXTRADITION, AND MUTUAL LEGAL ASSISTANCE. 
SEVERAL DELEGATIONS (INCLUDING THE FRENCH) SUPPORTED BROAD 
JURISDICTIONAL GROUNDS TO ENSURE CRIMINAL PROSECUTION OF 
ENFORCED DISAPPEARANCE OFFENDERS (E.G., "PRESENT IN" OR 
QUASI -UNIVERSAL CRIMINAL JURISDICTION) , WHILE OTHERS PROPOSED 
A MORE CAUTIOUS APPROACH. THE US DELEGATION RECOMMENDED THAT 
THE OPTIONAL PROTOCOL ON CHILD SALE /PROSTITUTION SERVE AS A 
REFERENCE TEXT (IN ADDITION TO THE TEXTS ON THE TABLE, THAT 
IS THE 1992 DECLARATION ON FORCED DISAPPEARANCES, THE 1998 
DRAFT CONVENTION ON FORCED DISAPPEARANCES ADOPTED BY THE 
SUB-COMMISSION ON THE PREVENTION OF DISCRIMINATION AND 
PROTECTION OF MINORITIES, THE ICCPR, AND THE CONVENTION 
AGAINST TORTURE) FOR PROVISIONS RELATING TO JURISDICTION, 
EXTRADITION, AND MUTUAL LEGAL ASSISTANCE. 

5. (SBU) THE GROUP ALSO DISCUSSED PREVENTION OF FORCED 
DISAPPEARANCES, INCLUDING MONITORING OF DETENTIONS, 
REGISTRATION OF DETAINEES, ACCESS TO INFORMATION, TRAINING OF 
LAW ENFORCEMENT PERSONNEL, AND JUDICIAL REMEDIES. NUMEROUS 
DELEGATIONS UNDERSCORED THE IMPORTANCE OF PROHIBITION OF 
SECRET PLACES OF DETENTION AND THE AVAILABILITY OF 
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NON-DEROGABLE JUDICIAL REMEDIES, SUCH AS HABEAS CORPUS. 
DELEGATIONS ALSO HIGHLIGHTED THE IMPORTANCE OF EXPEDITED 
INVESTIGATIONS INTO DISAPPEARANCES. THE UNITED STATES 
DELEGATION SUGGESTED STRENGTHENING THE TRAINING PROVISION AND 
MODELING THE ARTICLES ON JUDICIAL REMEDIES UPON THE ICCPR 
(ARTICLES 2 AND 9) . 

6. (SBU) THE FINAL DAYS OF SUBSTANTIVE DELIBERATIONS 
FOCUSED ON THE DEFINITION AND RIGHTS OF VICTIMS, RIGHT TO 
REPARATION, AND THE CHILDREN OF DISAPPEARED PERSONS , WHO ARE 
TAKEN FROM THEIR PARENTS DURING THE ABDUCTION OR UPON BIRTH 
TO A DISAPPEARED MOTHER. THERE WAS AGREEMENT IN PRINCIPLE ON 
THE NEED FOR EFFECTIVE REMEDIES, BUT THE DEVIL WILL BE IN THE 
DETAILS, PARTICULARLY REGARDING THE BREADTH OF CIVIL REMEDIES 
AVAILABLE TO THE DISAPPEARED PERSON, FAMILY MEMBERS, AND 
POSSIBLY OTHERS DIRECTLY AFFECTED BY THE DISAPPEARANCE. 

7. (SBU) THE SESSION CONCLUDED WITH REVIEW AND ENDORSEMENT 
IN PRINCIPLE OF A DRAFT REPORT PREPARED BY THE CHAIR AND THE 
SECRETARIAT WHICH SUMMARIZES THE TWO WEEKS OF DISCUSSION. IT 
IDENTIFIES THE SUBSTANTIVE ISSUES AND CONCEPTS THAT WERE 
DISCUSSED, AND PROVIDES "CHAIRMAN'S SUMMARIES" OF THE 
SALIENT CONCLUSIONS THAT APPEARED TO EMERGE FROM THE WORKING 
GROUP'S DISCUSSIONS OF THE CORE SUBSTANTIVE ISSUES NOTED 
ABOVE. DELEGATIONS MADE ORAL COMMENTS ON THE DRAFT REPORT, 
AND, IN RESPONSE TO THE CHAIR'S INVITATION FOR DELEGATIONS TO 
SUBMIT WRITTEN COMMENTS ON IT, THE U.S. DELEGATION HAS 
PREPARED WRITTEN PROPOSED EDITS IN AN EFFORT TO ENSURE 
GREATER ACCURACY AND BALANCE IN THE DESCRIPTION OF WHAT WAS 
DISCUSSED. THOSE COMMENTS WILL BE PRESENTED TO THE CHAIR 
DURING THE WEEK OF JANUARY 20. THE DRAFT REPORT RECOMMENDS 
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THAT THE WORKING GROUP MEET FORMALLY BE|^|QH^SgIf @£]^ION 
OF THE CHR (EARLY IN 2004) AND THAT AN INFORMAL PREPARATORY 
MEETING OF FIVE WORKING DAYS TAKE PLACE LATER THIS YEAR, 
PREFERABLY AT THE BEGINNING OF SEPTEMBER, TO LAY THE 
FOUNDATION FOR THE 2004 FORMAL SESSION. AT THAT SESSION, 
THE WG WILL PROBABLY ADDRESS OTHER ISSUES OF PARTICULAR 
IMPORTANCE TO THE U.S., SUCH AS THE NATURE OF THE INSTRUMENT 
(SEPARATE CONVENTION VICE OPTIONAL PROTOCOL) , RELATIONSHIP 
WITH OTHER INSTRUMENTS (PARTICULARLY THE GENEVA CONVENTIONS 
OF 1949 AND ADDITIONAL PROTOCOLS) , THE QUESTION OF A 
SUPERVISORY MECHANISM (EXISTING OR NEW TREATY BODY, AND ITS 
COMPETENCE) , AND FINAL CLAUSES OF THE INSTRUMENT, NOTABLY 
WHETHER RESERVATIONS WILL BE PERMITTED. 

8. (SBU) IN SEVERAL PRIVATE ASIDES, THE CHAIR REPEATEDLY 
THANKED THE UNITED STATES DELEGATION FOR ITS ACTIVE 

ENGAGEMENT, WHILE ACKNOWLEDGING THAT THE U.S. GOVERNMENT 

RESERVES ITS POSITION ON THE OUTCOME OF THIS PROCESS. 1 



„ | RATHER THAN REQUIRE ADOPTION OF A 

SEPARATE, STAND-ALONE FORCED DISAPPEARANCE OFFENSE, THE CHAIR 
SUGGESTED THAT, PRIOR TO THE NEXT WG MEETING, FRANCE WOULD BE 
PREPARED TO HOST AN INFORMAL MEETING OF CRIMINAL LAW EXPERTS 
FROM THE US DEPARTMENT OF JUSTICE AND THEIR FRENCH 
COUNTERPARTS. THE MEETING COULD BE IN PARIS OR GENEVA AND 
THE PURPOSE WOULD BE TO EXCHANGE VIEWS ON PERTINENT LAW 
ENFORCEMENT ISSUES AND CONCERNS THAT WOULD BE RAISED BY A NEW 
INSTRUMENT ON FORCED DISAPPEARANCES. HE INTIMATED THAT HIS 
OWN JUSTICE MINISTRY LAWYERS HAVE CONCERNS THAT WOULD NEED TO 
BE ADDRESSED IN SUCH AN INSTRUMENT AND SUGGESTED THAT PERHAPS 
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THE U.S. AND FRENCH EXPERTS COULD FIND SOME COMMON GROUND IN 
RESOLVING SOME OF THEIR RESPECTIVE CONCERNS . THOSE 
DISCUSSIONS MIGHT INCLUDE, HE SUGGESTED, SUCH ISSUES AS 
PENALIZATION, SANCTIONS, IMMUNITIES, JURISDICTION, 
EXTRADITION, AND MUTUAL LEGAL ASSISTANCE. MISSION GENEVA 
CONSIDERS THAT THIS SINCERELY TENDERED OFFER SHOULD BE GIVEN 
SERIOUS CONSIDERATION IN WASHINGTON . SUCH A FOCUSED EXCHANGE 
OF VIEWS AMONG SUCH CRIMINAL LAW EXPERTS COULD HELP SHAPE 
MORE CONSTRUCTIVELY THE FOLLOW-ON NEGOTIATIONS IN GENEVA, 
WITHOUT PREJUDICE TO THE USG'S CONTINUED RESERVATION OF ITS 
POSITION REGARDING ANY INSTRUMENT THAT FINALLY EMERGES FROM 
THE WG PROCESS. 

9. (SBU) COMMENT : THE WG'S TWO WEEKS OF DELIBERATIONS 
WITNESSED A REMARKABLE CONVERGENCE OF SUBSTANTIVE, 
NON-POLEMICAL LEGAL DISCUSSION COUPLED WITH A SPIRIT OF 
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COOPERATION AMONG ALL IN ATTENDANCEUIlJ^LA^SIFIE®' STATE 
DELEGATIONS, NGOS , AND ASSOCIATIONS OF FAMILIES OF THE 
DISAPPEARED. THE PROGRESS ACHIEVED AND GOOD ATMOSPHERICS 
WERE DUE IN LARGE PART TO THE FRENCH AMBASSADOR'S STRONG 
LEADERSHIP AND SUBSTANTIVE COMPETENCE COMBINED WITH A HIGH 
DEGREE OF PROFESSIONALISM AND SINCERITY AMONG THE WG MEMBERS. 

THE FRENCH CHAIR SEEMS GENUINELY WEDDED TO THE IDEA OF 
TRYING TO PRODUCE A DOCUMENT THAT WILL BE EFFECTIVE, BUT AT 



UNCLASSIFIED 



UNCLASSIFIED PTQ7621 

PAGE 01 GENEVA 00272 03 OF 03 231604Z 

ACTION IO-00 



INFO LOG-00 AF-00 AID-00 AMAD-00 CIAE-00 WHA-00 SRPP-00 

EAP-00 EB-00 ED-01 EUR-00 UTED-00 HHS-01 H-01 

TEDE-00 INR-00 LAB-01 L-00 NEA-00 NSAE-00 NSCE-00 

OIC-02 OPIC-01 PRS-00 P-00 SP-00 SS-00 STR-00 

TEST-00 TRSE-00 USIE-00 SA-00 PRM-00 DRL-02 G-00 



SAS-00 /009W 



-2A6C87 231622Z /38 



R 231554Z JAN 03 
FM USMISSION GENEVA 
TO SECSTATE WASHDC 2222 
DEPTJUSTICE WASHDC 
INFO DOD WASHDC 

UNCLAS SECTION 03 OF 03 GENEVA 000272 



SENSITIVE 



FOR IO/SHA - TOM JOHNSON, L/HRR - ANDRE SURENA, L/HRR GILDA 
BRANCATO, L/LEI - DENISE MANNING, L/PM, DRL/MLA - CHRIS 
CAMPONOVO, DOJ/OIA - THOMAS BURROWS, DOD/GC - EL I ANA 
DAVIDSON 

E.O. 12958: N/A 

TAGS: PHUM, UNHRC, SOCI 

SUBJECT : FINAL REPORT ON UNHRC WG SESSION ON FORCED 
DISAPPEARANCES (JANUARY 6-17, 2003) 



UNCLASSIFIED 



PAGE 02 GENEVA 00272 03 OF 03 231604Z 

THE SAME TIME REASONABLE IN COMBATTING ENFORCED 
DISAPPEARANCES. HE HAS CLEARLY INDICATED THAT HE WILL RESIST 
EFFORTS BY DELEGATIONS THAT SEEK TO INJECT EXTRANEOUS ISSUES 
-- SUCH AS THE DEATH PENALTY AND NON-REFOULEMENT ~ FEARING 
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THEY WOULD ONLY COMPLICATE THE EFFO^sf(9]j^g§Jp|^)AGREEMENT 
ON A FORCED DISAPPEARANCES INSTRUMENT. IN VIEW OF THIS 
HELPFUL ATTITUDE, AND THE CHAIR'S STRONG DESIRE TO KEEP THE 
U.S. IN THE GAME, WE SHOULD REMAIN ACTIVELY ENGAGED IN THE 
PROCESS AND SEE IF A FINAL TEXT IS PRODUCED THAT MERITS 
SERIOUS U.S. CONSIDERATION. US PARTICIPATION IN ALL ASPECTS 
OF THE DISCUSSIONS WILL HELP TO ENSURE THAT THE WG, AND 
HOPEFULLY THE FINAL TEXT, REMAINS FOCUSED. 

10. (SBU) COMMENT CONTINUED. THAT SAID, THE NEGOTIATIONS 
PROCESS WILL TAKE SOME TIME, POSSIBLY ANOTHER TWO YEARS, TO 
CONCLUDE. A SECOND FORMAL TWO-WEEK SESSION WILL REQUIRE 
AUTHORIZATION BY THE 59TH SESSION OF THE COMMISSION ON HUMAN 
RIGHTS (17 MARCH-25 APRIL, 2003) PURSUANT TO A NEW RESOLUTION 
ON ENFORCED DISAPPEARANCES (ANNUALLY PROPOSED BY THE FRENCH 
GOVERNMENT) . WE EXPECT A RESOLUTION CONTAINING SUCH 
AUTHORIZATION TO BE ADOPTED. THE JUST -CONCLUDED 
INTER-SESSIONAL DELIBERATIONS REPRESENT AN INITIAL STAGE IN 
WHICH ALL INTERVENTIONS WERE PRELIMINARY IN NATURE. MANY 
STATES WERE SPEAKING WITHOUT FORMAL INSTRUCTIONS, AND NO 
FORMAL WORKING TEXT HAS YET BEEN PRESENTED . AS NEGOTIATIONS 
PROCEED AND BEGIN TO FOCUS ON A DRAFT TEXT, NEGOTIATORS FROM 
STATES' FOREIGN AFFAIRS AND JUSTICE DEPARTMENTS WILL 
INCREASINGLY BE CALLED UPON TO PROVIDE THEIR CONSIDERED 
VIEWS. THAT NEXT STAGE COULD BEGIN LATER THIS YEAR. END 
COMMENT . 
MOLEY 
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